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V8.  1  Sur  Certificate  from 

ESTELLA  (sometimes  called  Es-  [>  Nisi  Prius,  July  Term, 
tellina)  CRONISE,  formerly  Estella  |  1864,  No.  4.  In  Equity. 
Dallett,  and  HENRY  C.  DALLETT.  J 


PAPER  BOOK  FOR  THE  APPELLANT. 


This  is  an  appeal  by  Titus  F.  Cronise  from  the  decree  of  the 
Court,  at  Nisi  Prius,  sitting  in  Equity,  entered  on  Bill,  Answer, 
Replication  and  Proofs,  dismissing  the  bill.  Titus  F.  Cronise 
was  Complainant,  and  the  said  Estella  Cronise  and  Henry  C. 
Dallett  were  Defendants. 

The  Bill,  Answer,  Replication  and  Proofs,  accompany  this 
Brief,  as  Exhibits. 


Short  Abstract  of  Pleadings. 

The  Bill  alleges — First.  Marriage  of  the  parties  in  Philadel¬ 
phia,  on  November  29, 1860,  and  subsequent  cohabitation  there. 
Second.  Plaintiff’s  subsequent  embarrassments  in  business  in 
that  city,  where  he  resided,  and  departure  for  California  in 
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January,  1861,  with  the  approval  of  his  wife  and  her  father  ; 
his  entering  into  business  there,  also  his  correspondence  while 
there  with  his  wife  here,  and  remittance  of  money  to  her. 
Third.  His  wife’s  application,  without  notice  to  Plaintiff,  to  the 
Legislature  of  Pennsylvania,  with  the  co-operation  of  her  father, 
in  April,  1864,  for  a  divorce,  alleging  that  she  had  been  en¬ 
trapped  into  marriage  with  him  through  fraud  and  by  misrepre¬ 
sentation  of  his  pecuniary  affairs.  Fourth.  The  passage  of  an  act, 
dated  April  29,  1864?  divorcing  him  from  his  wife,  without  as¬ 
signment  of  cause,  and  without  notice  to  him.  Fifth.  That  the 
Legislature  had  not  jtirisdiction  of  the  subject  matter,  and  that 
the  Court  of  Common  Pleas  of  Philadelphia  had,  and  that  the 
act,  therefore,  was  unconstitutional  and  void.  Sixth.  That  the 
Defendant,  his  wife,  claims,  by  virtue  of  said  act,  to  be  divorced 
from  and  refuses  to  cohabit  with  him.  Seventh,  Relief  asked, 
an  injunction  to  restrain  her  from  setting  up  said  act  in  bar  of 
his  conjugal  rights,  and  that  the  act  of  Assembly  may  be  pro¬ 
nounced  unconstitutional  and  void. 

The  Answer-First,  admits  the  marriage.  Second.  Charges 
Plaintiff’s  stoppage  in  business,  and  criminal  proceedings  by  his 
creditors,  and  his  secret  departure  for  California  in  February, 
1861.  Third.  Admits  her  correspondence  with  Plaintiff  until 
his  criminal  business  acts  and  falsehoods  were  made  known  to 
her ;  and  then  charges  her  application  to  the  Legislature,  with¬ 
out  combination  with  any  one,  on  the  ground  that  the  Courts 
have  no  jurisdiction  of  the  case.  Fourth.  That  the  Plaintiff 
■was  heard  by  counsel,  before  Committees  of  the  Legislature,  and 
that  the  act  is  constitutional  and  valid.  Fifth.  Avers  ignorance 
of  the  Plaintiff’s  present  ability  to  maintain  her,  and  that  the 
small  sums  of  money  which  he  remitted  to  her  were  returned  to 
him  without  use  by  her.  Sixth.  That  the  divorce  was  granted 
on  the  basis  of  his  illegal  and  dishonest  practices  in  business, 
which  subjected  him  to  criminal  trial  and  forced  him  to  abscond, 
making  future  cohabitation  with  him  impracticable. 

General  Replication— under  the  issue  formed  by  which  the 
proofs  were  taken. 
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History  of  the  Case. 

Titus  F.  Cronise,  the  Complainant,  was  introduced  to  his 
wife,  then  Miss  Estella  Dallett,  several  years  before  they  became 
engaged ;  and  he  was  engaged  for  more  than  a  year  with  the 
entire  approval  of  her  parents,  one  of  whom  requested  the 
Roman  Catholic  Bishop  to  perform  the  marriage  ceremony,  who 
declined  only  because  Mr.  Cronise  was  not  a  Roman  Catholic, 
(Testimony,  p.  42.)  Before  his  marriage  he  became  embarrassed 
in  business,  but  his  condition  was  made  known  to  his  intended 
father-in  law,  Mr.  Henry  C.  Dallett,  who  had  an  interview  with 
his  elder  brother,  Mr.  J.  S.  Cronise,  here  in  Philadelphia,  in 
relation  thereto :  and  Complainant  then  wishing  to  suspend, 
these  two  agreed  to  advance  him  money  to  continue  his  busi¬ 
ness.  (Testimony,  pp.  6,  8,  11,  13.)  Complainant  married 
Miss  Dallett  in  November,  1860,  her  father  having,  as  just 
stated,  a ‘knowledge  of  his  embarrassment.  On  the  22d  of 
December,  1860,  he  suspended  payment,  residing  at  the  time  in 
the  family  of  his  father-in-law,  and  continuing  to  reside  there 
until  he  left  this  City  in  January,  1861,  in  order  to  sail  for  Cali¬ 
fornia  ;  when  he  lefc  for  California,  his  relations  with  his  wife 
were  most  affectionate,  and  with  her  father  and  the  family,  were 
of  the  kindest  nature.  (See  Testimony,  pp.  11,  19.)  One  of 
his  wife’s  brothers  actually  went  with  him  to  New  York,  to  see 
him  off.  (Testimony,  pp.  12, 18,  19.)  All  his  books  and  accounts 
were  left  with  his  father-in  law.  (Testimony,  p.  17.)  These 
affectionate  and  friendly  relations  continued  for  a  long  time  after 
Complainant  left  Philadelphia.  He  corresponded  with  his  wife; 
her  letters  to  him  being  filled  with  the  most  endearing  epithets. 
(See  Letters,  Testimony,  pp.  22,  23,  24,  25.)  He  sent  her  money. 
(Testimony,  p.  26;)  and  entered  into  business  in  San  Francisco. 
What  caused  the  change  of  feeling  towards  him,  does  not  appear: 
nothing  new  in  relation  to  his  affairs  or  conduct  has  taken  place 
since.  The  suspicions  of  Complainant’s  brother  having  become 
excited  in  some  way,  before  the  application  to  the  Legislature, 
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he,  the  brother^  residing  in  New  Yorh^  employed  Mr.  Phillips, 
a  member  of  this  bar,  to  watch  the  docket  of  this  court.  (Tes¬ 
timony,  pp.  7,  16,  17,)  apprehending  an  application  there. 

Complainant,  residing  in  California  at  the  time,  was  not  noti¬ 
fied  or  informed  in  any  way  of  the  intended  application  to  the 
Legislature  for  a  divorce,  (Testimony,  pp.  16,  52,  54,  60,  61 ; 
also,  answer  of  Defendant,  p.  5.) 

No  time  to  communicate  with  him  properly,  was  given  after 
the  existence  of  the  application  was  discovered. 

The  first  application  by  memorial  was  made  to  the  House  of 
Representatives,  March  21,  1864,  (Testimony,  p.  57 ;)  the  first 
intimation  was  given  to  Complainant's  brother  by  the  Hon. 
Henry  D.  Moore,  in  a  friendly  note  of  April  6,  1864,  who 
immediately  telegraphed  to  Mr.  Philips,  (Testimony,  p.  44 ;)  and 
endeavored  by  every  means  to  obtain  a  postponement  until  Com¬ 
plainant  in  California  could  be  corresponded  with.  The  appear¬ 
ance  of  Counsel  on  behalf  of  the  Plaintiff,  before  committees  of  the 
Legislature,  was  for  the  purpose  of  getting  a  proper  hearing  in 
his  behalf,  and  all  the  efforts  and  arguments  which  were  made, 
were  to  effecuate  that  purpose.  These  efforts  and  arguments 
were  unsuccessful.  At  that  time,  (except  by  telegraph,)  this  could 
not  be  accomplished  in  less  than  forty-six  days.  (Testimony,  p. 
12 ;)  but  in  twenty-three  days  after  the  first  intimation  to  any 
of  Complainant’s  friends  of  the  application,  the  bill  was  a  law, 
so  far  as  an  Act  of  Assembly  could  make  such  an  act  a  law.  The 
bill  was  signed  by  the  Governor,  April  29,  1864 ;  on  the  10th 
of  June,  1864,  proceedings  were  commenced  in  this  Court,  to 
have  the  act  declared  unconstitutional  and  void. 

The  Act  assigns  no  cause  for  the  Divorce. 

The  applications  to  the  Legislature  for  it,  avowed  fraud  on 
the  part  of  the  present  Complainant,  practised  on  his  wife’s 
family,  and  consequently  upon  her,  in  reference  to  his  pecuniary 
condition,  and  without  which  the  marriage  would  not  have 
occurred. 
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On  the  20th  of  May,  I860,  the  case  was  submitted  to  his 
Honor  Justice  Read,  at  Xisi  Prius,  on  bill,  answer  and  proofs, 
who  on  the  3d  of  June,  1865,  dismissed  the  bill  without  any 
opinion,  in  order  that  it  might  come  for  decision  before  the 
Court  in  bank. 


Assia’nment  of  Errors. 

1.  The  Court  below  erred  in  dismissing  the  Bill. 

2.  A  decree  should  have  been  entered  in  favor  of  the  Plain¬ 
tiff,  and  declaring  the  Act  of  the  Legislature  of  Pennsylvania, 
dated  April  19,  1864,  unconstitutional  and  void. 


Argument  of  Appellant. 

The  Record  presents  two  principal  questions  for  the  decision 
of  the  Court. 

1.  "Whether  the  case  presented  by  Defendants  to  the  Legisla¬ 
ture  was  one  over  which  it  had  jurisdiction. 

2.  Whether,  if  the  Legislature  had  jurisdiction  of  such  a  case, 
an  act  passed  without  notice  to  the  Complainant,  or  any  oppor¬ 
tunity  afforded  to  him  of  being  heard,  and  depriving  him  of  a 
vested  right,  is  constitutional  and  valid. 

First.  The  Constitution  of  Pennsylvania  provides  that  “  the 
Legislature  shall  not  have  power  to  enact  laws  annulling  the 
contract  of  marriage,  in  any  case  where,  by  law,  the  Courts  of 
this  Commonwealth  are.  or  may  hereafter  be  empowered  to  de¬ 
cree  a  divorce.”  Const.  Pennsylvania^  Art.  I,  See.  XIV.  Also, 
Amend,  of  1864,  Art.  XI,  Sec.  IX. 

No  ex  post  facto  law,  nor  any  law  impairing  contracts,  shall 
be  made.  Art.  IX.,  Sec.  X  VII. 
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It  is  unnecessary  to  argue  that  marriage  is  a  contract ;  the 
clause  of  the  Constitution  just  cited  calls  it  the  contract  of 
marriage,'' 

It  is  a  peculiar  and  favored  contract.  Story,  Conflict  of  Laws. 
§  108. 

The  common  law  of  England  considers  it  in  no  other  light 
than  as  a  civil  contract.  1  Black.  Comm.  p.  448. 

It  is  a  civil  contract.,  of  a  higher  and  more  important  nature, 
and  of  more  emphatic  emphasis  on  the  whole  structure  of 
society,  than  other  voluntary  contracts  by  deed  or  parol. 
Jones  vs.  Jones;  2  Jones,  354. 

Whether,  under  the  clause  in  the  Constitution  just  cited,  the 
Legislature  can  do  more  than  enact  general  laws,  may  be  gravely 
questioned. 

“But,  if  special  acts  may  be  passed,  it  is  only  in  cases  where 
“  both  are  consenting,  or  one  has  broken  the  contract  in  some 
“  w^ay  not  provided  for  by  laws  already  enacted.”  Bartholoney 
vs.  Johnson,  3  B.  Monroe,  90;  Dartmouth  Coll.  vs.  Woodward, 
4  Wheat.  696. 

Mr.  Cronise  certainly  never  consented  in  any  way ;  on  the 
contrary,  his  brother  and  friends,  here,  the  moment  they  heard 
what  was  going  on,  used  every  means  in  their  power  to  secure 
for  him  a  hearing,  and  as  soon  as  he  could  be  heard  from,  he 
protested  against  what  had  been  done. 

There  is  nothing  on  the  face  of  the  act  to  show  on  what 
grounds  the  divorce  was  granted. 

“  To  ascertain  on  what  grounds  the  Legislature  granted  the 
“  divorce,  the  act  itself  being  silent  as  to  cause,  evidence  will  be 
“  admitted  to  show  for  wLat  cause  it  was  granted.”  Jones  vs. 
Jones.,  2  Jones,  p.  354. 

It  is  not  easy,  there  being  no  record  of  such  legislative  cases, 
to  ascertain  the  grounds  on  which  the  divorce  was  granted ;  but 
assuming  that  it  was  granted,  for  the  causes  alleged  by  Mrs. 
Cronise,  in  her  petition,  which  is  stating  the  case  most  strongly 
against  ourselves,  there  is  nothing  in  it,  which,  if  true,  would 
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not  have  brought  her  case  directly  within  the  jurisdiction  of  the 
Court  of  Common  Pleas. 

Mrs.  Cronise,  in  her  petition,  alleges : — 

1st.  That  long  continued  and  artfully  planned  deceits  were 
practised  upon  her  by  her  said  husband,  and  others  influenced 
“  by  him,  in  connection  with  him,  to  entrap  her  into  a  contract 
“of  marriage.” 

A  case  like  this  is  especially  provided  for  by  Sec.  1,  of  the 
Act  of  8th  May,  1854.  P.  L.,  1854,  p.  644.  Bright.  Purd.  p. 
346. 

2d.  “  That  corrupt,  dishonest,  and  as  she  believes,  criminal 
“  practices  in  business,  on  the  part  of  her  said  husband,  an- 
“  terior  and  subsequent  to  her  marriage,  of  which  she  was  at 
“  the  time  entirely  ignorant,  involved  him  in  such  difficulties, 
“  and  rendered  him  liable  to  such  punishments  under  the  law, 
“  by  imprisonment  or  otherwise,  as  to  make  continued  cohabita- 
“  tion  with  him  impossible,  and  to  force  him  to  concealment  and 
“  subsequent  escape  to  California.”  Testimony^  p.  27. 

If  any  of  his  acts  amounted  to  a  fraud  upon  his  wife,  the 
law  prescribes  the  tribunal,  viz.,  the  Courts,  not  the  Legisla¬ 
ture  ;  but  if  they  only  amounted  to  dishonest  practices  towards 
*  his  creditors,  this  surely  is  no  ground  of  divorce  from  his  wife ; 
to  be  dishonest  in  business  is  no  breach  of  the  marriage  con¬ 
tract  :  yet  the  whole  burden  of  the  second  clause  of  the  petition 
is  that  her  husband  is  dishonest,  and  has  cheated  and  fled  from 
his  creditors — -not  from  her. 

The  petition  admits  that  she  knew  he  was  involved ;  she  knew 
he  fled  to  California  from  his  creditors,  where  she  corresponded 
with  him,  and  from  whence  he  sent  her  money,  which  she  re¬ 
ceived,  (Testimony,  p.  24,  26;)  but  she  alleges,  that  she  was 
kept  in  ignorance  by  her  family  of  the  main  facts  attending  the 
escape  of  her  husband,  and  the  causes  of  it ;  what  these  main 
facts  are,  does  not  appear  ;  but  if  the  petition  and  the  evi¬ 
dence  to  sustain  it  are  searched,  nothing  can  be  found  amount¬ 
ing  to  any  breach  of  the  marriage  contract,  without  which. 
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neither  the  Courts  nor  the  Legislature  can  deprive  this  man  of 
his  lawful  wife. 

The  only  substantial  allegation  amounting  to  a  breach  of  con¬ 
tract  is  fraud  in  procuring  the  marriage ;  a  cause  over,  which 
the  Legislature  has  no  jurisdiction. 

Desertion  is  hinted  at ;  constructive  desertion  ;  but  desertion 

wilful  and  malicious,”  and  absence  by  one  from  the  habitation 
of  the  other,  without  reasonable  cause,  are  causes  for  divorce 
by  the  Courts.  Bright  Purd.  Divorce,  p.  345. 

Indeed,  there  is  scarcely  a  conceivable  case,  in  w^hich  the 
contract  of  marriage  can  be  regarded  as  broken,  that  the  Courts 
have  not  jurisdiction.  2  Jones,  p.  354. 

Cheating  his  creditors,  if  he  did  cheat  them,  w^as  no  breach 
of  his  marriage  contract ;  nor  was  leaving  the  State  to  avoid 
arrest  by  them.  Whether  this  flight  and  remaining  away 
(even  if  it  had  not  been  with  his  wife’s  consent)  amounted  to 
desertion  or  not,  was  expressly  and  clearly  a  question  for  the 
Court.  If  desertion  were  proved  then  it  was  a  breach  of  con¬ 
tract;  if  not,  then  no  offence  of  this  nature  had  been  commit¬ 
ted,  and  of  course  there  was  no  breach  of  contract,  without 
which  there  could  be  no  legal  divorce. 

The  Legislature  had  no  power  to  try  this  question.  A  Court  * 
alone  could. 

Second,  The  Legislature,  in  cases  of  divorce,  acts  judicially. 

2  Jones,  353-4. 

Mr.  Cronise  not  only  received  no  summons  or  notice,  (Tes¬ 
timony,  pages  15,  16,  57,)  but  when  it  was  actually  brought  to 
the  notice  of  a  member  of  the  Committee  of  the  House  of 
Representatives,  who  had  charge  of  the  bill,  that  Mr.  Cronise 
was  in  California,  and  time  was  asked  for,  to  communicate 
with  him,  in  order  to  refute  the  allegations  of  the  petition,  he 
answered,  “  that  to  delay  it  (the  bill)  until  Mr.  Cronise  could 

be  sent  for,  or  written  to  in  California,  would  be  a  denial  of 

the  petitioner’s  right  of  application  to  the  present  Legisla- 
“  ture,”  &c.  (Testimony,  pages  54-60.) 


9 


Such  defence  as  his  brother,  or  counsel,  hastily  sent  to  Har¬ 
risburg,  could  make,  on  the  spur  of  the  moment,  without  con¬ 
sultation  with  Mr.  Cronise,  w'as  permitted,  but  any  opportunity 
to  correspond  with  Mr.  Cronise,  so  as  intelligently  to  prepare  a 
defence,  was  emphatically  denied;  ‘‘it  would  be  a  denial  of  the 
petitioner’s  right  of  application  to  the  present  Legislature.” 

A  sentence  against  one  whose  presence  was  not  subject  to 
the  jurisdiction,  would  be  void,  on  the  plainest  principles  of 
natural  law,  Pender  s  Exrs.  v.  Graham^  4  Florida^  46. 

An  Act  of  Assembly  sweeping  away  a  man’s  property  (or 
rights)  without  a  hearing,  trial  or  judgment,  or  the  opportunity 
of  making  known  his  rights,  or  producing  his  evidence,  is  not 
“the  law  of  the  land.”  Brown  v.  HiimmelJ,  6  Barr^  86-7. 

“  I  do  not  regard  an  Act  of  Assembl}^,  by  which  a  citizen  of 
Pennsylvania  is  deprived  of  his  lawful  right,  as  the  law  of  the 
land.”  Id.  page  91,  per  Coulter,  J. 

“Notice  to  the  defendant,  actual  or  constructive,  is  essential 
to  the  jurisdiction  of  all  Courts ;  and  it  was  held  by  this  Court, 
in  Webster  v.  Reid.,  11  Howard.,  460,  that  where  a  judgment  is 
brought  collaterally  before  the  Court  as  evidence,  it  may  be  showm 
to  be  void  on  its  face,  by  want  of  notice  to  the  person  against 
whom  it  is  entered.”  Nations  v.  Johnson,  24  Howard,  203, 

No  principle  is  more  vital  to  the  administration  of  justice, 
than  that  no  man  shall  be  condemned  in  his  person,  or  property, 
without  notice  and  an  opportunity  to  make  his  defence.  Bos- 
ivelV s  Lessee  v.  Otis,  9  Howard  350 ;  Baldwin  v.  Hall,  1  Wal¬ 
lace,  U.  S.  233-4. 

Under  our  form  of  government,  it  is  questionable,  to  say  the 
least,  whether  the  Legislature  can  in  any  case,  without  an  ex¬ 
press  license  from  the  people,  authorize  a  judgment  wliich  shall 
operate,  in  personam,  against  a  defendant  who  neither  appeared, 
nor  W’as  in  any  way  served  w’ith  process.  That  State  must  not 
boast  its  civilization  nor  its  progress  in  the  principles  of  civil 
liberty,  wliere  the  Legislature  has  power  to  provide  that  a  man 
may  be  condemned  unheard.  Oakly  v.  Aspinwall,  4  Comstock, 
521. 

2 


I 


10 


Marriage,  as  a  contract,  is  protected  by  the  Constitution  of 
the  United  States. 

‘^No  State  shall  pass  any  law  impairing  the  obligation  of 
contracts.”  Part  of  Section  10,  Article  1,  Constitution  United 
States. 

The  Act  of  April  19, 1864,  in  question,  impairs,  by  annulling 
the  contract  between  Titus  F.  Cronise  and  Estellina  Dallett. 
The  act  is  therefore  void,  and  the  contract  still  stands  good. 
The  parties  to  it  are  yet  man  and  wife.  There  is  neither  reason 
nor  law  which  gives  the  Legislature  of  a  State  peculiar  power 
over  the  contract  of  marriage. 

It  is  a  contract  which  has  a  stronger  tie  than  other  contracts, 
because  even  the  parties  to  it  cannot  dissolve  it  by  common 
consent.  See  n.  3  to  §  108  Story  Confl.  Laws. 

Neither  can  the  Legislature  or  the  Courts  dissolve  it,  unless 
it  be  broken  by  one  or  both  of  the  parties  to  it. 

It  is  not  every  breach,  even,  which  is  sufficient  to  dissolve 
the  contract  of  marriage.  While  it  is  hard  to  define  the  cha¬ 
racter  of  those  breaches  which  are  sufficient  for  this,  it  may  be 
safely  said,  that  the  party  against  whom  the  dissolution  is 
sought  to  be  decreed,  must,  at  least,  have  done  some  ‘‘act  in¬ 
consistent  with  the  sacred  contract.”  Is  getting  into  debt,  or 
insolvency,  such  an  act  ? 

The  Legislature  has  no  general  control  over  the  contract  of 
marriage,  in  the  matter  of  its  dissolution,  so  as  to  decree  it  at 
pleasure. 

What  sort  of  a  Court  is  a  Legislature,  when  some  members  of  it, 
who  are  to  vote  upon  the  case,  actually  “  take  charge”  of  the 
Bill  in  order  to  secure  its  passage  ? 

DRAYTON, 

WHARTON, 

For  Appellant, 
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